2009 TPTA Legislative Summary
1. 2009 Appropriations Bill and Budget

With much debate the House passed the state’s budget (HB 2392) at 10 pm on June 17 and the Senate passed the budget around 12 pm.  The final budget had a modest increase in the TDOT Multimodal division.  Most importantly the final budget did not cut the HRA’s or the Community Action Agencies and was funded with a onetime non recurring appropriation (original governor appropriation document--$1.6 million).  

Also, the “Swipe and Ride” program ($500,000) was slated to be cut, it was also funded in the budget with a onetime non recurring general fund appropriation (House Amendment #7, page 19).  This was a huge victory as well and will help many state employees get to work with public transportation.
HB 2392 by *Fitzhugh. (*SB 2355 by *Kyle.) 

Appropriations - As introduced, makes appropriations for fiscal years 2008-2009 and 2009-2010. 

Bill Summary

The bill is so large I only wanted to provide a summary for the issues that TPTA followed which is above and ON JUNE 17, 2009, THE HOUSE ADOPTED AMENDMENT #7 AND PASSED HOUSE BILL 2392, AS AMENDED.  
2. Statewide Dedicated Public Transportation Funding

During the past several years, the public transportation program has received less than a 5% increase annually in State operation assistance which has not kept up with increased expenses such as fuel cost, maintenance, and increased employee benefits.  Increased ridership and demand for public transportation has also put a tremendous strain on public transportation systems. Other transportation entities have an established funding level by statute; however, public transit is subject to subjective decreases due to the lack of a dedicated funding pool.
Action:

TPTA was a member of the steering committee for the Transportation Alliance of Tennessee (Local Governments, Road Builders, Trucking Assc., and TPTA) and worked on increasing statewide Transportation Funding.  TPTA was also very involved in the Joint Transportation Study Committee that was created by a resolution that we passed last year.  Jimmy Smith served as the TPTA representative of the Joint Transportation Study Committee (Jimmy Smith is the TPTA Representative).   At the last meeting of the committee, they passed out the following ideas to be considered in the House and Senate Transportation Committee’s:

1. Indexing the gas tax starting in 2010

2. TDOT to study the use of HOT (High Occupancy Toll) Lanes and report back to the legislature in 2010

3. 1 cent gas tax increase every year for five years.  (none of the legislators voted for this on the committee and probably will be very difficult to pass out of Transportation Committee’s).

Although, the recommendations passed out of the study committee, the caption bill carrying the gas tax indexing (based on the CPI) was on life support from the very beginning, several associations and groups (including TPTA) tried to lobby for the bills support, but without success and the bill was never even considered in the full transportation committees.  Several of the Senate and House Transportation Committee members would not support the measure.  

3. Local Public Transportation Dedicated Funding Authority
The urban areas of Tennessee have experienced significant issues dealing with fuel costs while demand has been exploding.  The urban Transit systems need significant amounts of revenue to build infrastructure for expanding current bussing operations, BRT, light rail, trolley etc… Also, the four large urban systems are becoming more regional and there should be an opportunity for counties to opt into a regional transportation model.  
Action:

After months of working on this bill it passed the legislature and was finally signed by the Governor 6/5/09.  

SB 1471 by *Haynes, Burchett, Tate, Henry, Johnson, McNally, Harper, Berke. (*HB 1263 by *Sontany, Turner M, Gilmore, Pruitt, Jones S, Moore, Odom, Stewart, Harwell, Dean, Sargent, Jones U, Haynes, Coleman, Bone.) 

Regional Authorities and Special Districts - As introduced, makes various changes to the statutory provisions governing regional transportation authorities. - Amends TCA Title 64, Chapter 8. 

Fiscal Summary:
Increase Local Revenue - Exceeds $1,000,000/Permissive Increase Local Expenditures - Exceeds $1,000,000/Permissive 

Bill Summary:
ON MAY 18, 2009, THE SENATE ADOPTED AMENDMENT #1 which rewrote the bill AND PASSED SENATE BILL 1471, AS AMENDED.

AMENDMENT #1 rewrites the bill to create provisions regarding regional transportation authority’s (RTA). The present law provisions regarding RTA's, which remain intact under this amendment, would still apply to the RTA of middle Tennessee, which is comprised of Davidson, Sumner, Williamson, Wilson, Robertson, Cheatham, Maury, Dickson and Rutherford counties. However, by a majority vote of its board, the RTA of middle Tennessee may assume and have the authority to exercise the powers, duties, and functions of an RTA under this amendment in addition to those powers authorized under present law. Under this amendment, the continued participation of each local government in the RTA of middle Tennessee must be ratified by a vote of its local legislative body within 60 days from the taking of the vote to assume the powers, duties, and functions of an RTA under this amendment.

Additionally, this amendment authorizes Davidson County and any two or more counties or municipalities, adjacent to one another, having a combined population of at least 200,000, to create an RTA in the manner provided in this amendment. Additional metropolitan governments, municipalities, and counties may join an established RTA so long as they are immediately adjacent to the existing boundaries of the RTA and are accepted into the RTA with at least a simple majority vote of acceptance by the board of the RTA.

The provisions of this amendment are very similar to the provisions of present law; however, this amendment differs from present law regarding: 
(1) The membership of an RTA's governing board; 
(2) Additional powers that are granted to an RTA; and 
(3) Other matters.

GOVERNING BOARD 

Under present law, an RTA is governed by a board consisting of: 
(1) The county mayor or metropolitan mayor of each county included within the RTA; 
(2) The mayor of each town or city included in the authority; 
(3) The commissioner of transportation or the commissioner's designee; and 
(4) Six persons residing in the included counties to be appointed by the governor. 

Present law authorizes any ex officio member to designate a representative who may vote and fully participate in the actions of the board. 

For an RTA governed by this amendment the board would also consist of any county executive or metropolitan executive of each county included within the RTA. Also, for an RTA governed by this amendment, the board would consist of the mayor of each "incorporated" town or city included in the RTA. For an RTA created pursuant to this amendment a representative would act in the stead of the ex officio member, and the commissioner of transportation may designate such a representative. 

the governing board of an RTA governed by this amendment may adopt ethical standards for all board members, officials, and employees of the RTA. Any violation of the standards may be enforced by the board under present law regarding ethical standards for officials and employees.

Present law requires the board to develop a transit plan. This amendment further requires an RTA governed by this amendment to work with any state or federally-mandated metropolitan planning organization having planning and programming powers in the RTA's area to produce the plan. 

ADDITIONAL POWERS GRANTED TO AN RTA 

This amendment adds the following additional powers granted to an RTA governed by this amendment: 
(1) To fix, alter, establish, and collect charges for the transportation services provided by the RTA. These charges must be sufficient to comply with any covenants made with the holders of any bonds issued pursuant to present law regarding RTAs and this amendment; 
(2) To dispose of any property acquired by the RTA or to acquire real property as needed for the construction or operation of transportation services and to implement the plans; 
(3) To issue bonds in order to accomplish any of the purposes authorized by present law regarding RTA's and this amendment. This amendment specifies additional provisions regarding bonds. For example, this amendment:
(A) Authorizes the RTA to issue bonds to refund and refinance outstanding bonds of the RTA;
(B) Requires that a bond be authorized by the governing board of the RTA and that the terms of the bond be determined by the board. However, a bond must mature within 40 years;
(C) Authorizes the RTA, by resolution of the governing board, to enter into interest rate swap or exchange agreements, agreements establishing interest rate floors or ceilings or both, and other interest rate hedging agreements; and
(D) Authorizes the RTA to enter into an agreement to sell bonds under certain conditions as specified in the amendment;
(4) To create a special district within the RTA for the purposes of levying a tax or assessment to raise revenues to be dedicated to the RTA for the implementation of the RTA's plan. A special district may be created only in those areas of an RTA that have or are planned to have a benefit from services being provided by the RTA, and must be permitted to include multiple counties or cities. Local governments may opt out of the special district prior to the levy of a tax or assessment through a vote of the local governing body. An RTA may create more than one special district and special districts may overlap; 
(5) To accept funds from taxes or assessments levied by local governments served by the RTA, or by an act of the General Assembly in order to provide funding for the transit plan. Such an act of the general assembly may be initiated upon either:
(A) A local resolution made by local governing bodies within the RTA; or
(B) The receipt of the certified results of a non-binding advisory election. The expense of any special election held within the RTA would be borne by the RTA;
(6) To petition its participating local governments to levy or request voter approval for the levying of taxes. Any city or county government levying a tax pursuant to this (7) may limit the levy to the area included within the special district. Any local government levying such a tax may make the levy subject to approval by the qualified voters in the area subject to the tax. This amendment specifies the manner in which the election would be held; and
(7) To accept grant funds from the state or federal government and to accept contributions or donations from other public or private entities. The RTA may not claim any federal or state grants used to provide local transit services awarded to a local transit operator or local government without the consent of the local government.

OTHER MATTERS

Present law requires the board to develop a plan for providing mass transit services in the RTA. This amendment clarifies that for an RTA governed by this amendment the plan would be for the "operation and expansion" of these services. This amendment requires that the plan be consistent with the multi-modal regional transportation plan adopted by the region's metropolitan planning organization or similar regional transportation planning body and be reflective of the transportation goals and objectives of the municipalities and counties located within the RTA. 

Present law authorizes an RTA to establish local assessments to be paid by its city, town, metropolitan, and county government members. The local assessment must be based on a per capita basis and a flat rate of $500. The per capita assessment must be at a rate of between 10 cents and 50 cents per capita. 

For an RTA governed by this amendment the per capita assessment is established by a majority vote of the board, but may not be less than 10 cents per capita. The assessments would be used to pay expenses related to the administration of the RTA's activities. However local assessments would not be used for the construction or operation of transportation facilities or services. 

For an RTA governed by this amendment:
(1) A claim may not be brought and a judgment may not be entered against any metropolitan government, municipality, or county which creates or joins an RTA for the acts or omissions of the RTA;
(2) The RTA must comply with all local land use and land development laws and regulations. Local governments may waive applicable local laws and regulations to assist the RTA in the implementation of its plan; 
(3) The RTA does not have the power to acquire real property by eminent domain as an RTA governed by present law has; and
(4) An RTA may not operate local transit services in an area already receiving those services without the consent of the local governing body of that area.

4. Non-Emergency Transportation Coordination Plan

A non-emergency coordinated plan would promote interagency cooperation and establish an appropriate mechanism to minimize duplication and overlap of Federal programs and services so that transportation-disadvantaged persons have access to more transportation services.  In 2008 HB2937 by *Harmon, *Pinion / *SB2835 by *Tracy passed as amended to study and take an inventory of coordination of human services transportation.
Action:
The final results of the TDOT study where generic provisions calling for more coordination.  TPTA filed HB 1313 / SB 613 was deferred to 2010 in the House and was assigned to Senate General Sub.  The bill had a fiscal note that ensured it not passing.
*SB 0613 by *Tracy. (HB 1313 by *Harmon.) 

Transportation, Dept. of - As introduced, creates interagency transportation coordination committee, composed of representatives of state departments, to coordinate transportation efforts of state and local government. - Amends TCA Title 4 and Title 54. 

Fiscal Summary:
Increase State Expenditures - $22,400/One-Time $199,300/Recurring Increase Local Expenditures - Not Significant 

Bill Summary:
This bill requires the departments of transportation, human services, children's services, finance and administration, and other state departments or agencies deemed appropriate by the department of transportation to continue to regularly collaborate to improve the overall coordination of public transportation services and transportation services for populations needing specialized assistance (hereinafter collectively referred to as "transportation services"). The aforementioned departments will be required to work together to form an ongoing interagency transportation coordination committee. The department of transportation will be the lead agency for staffing and coordination of the committee.

The departmental representatives on the coordination committee shall represent each department's policy and operational levels. This bill requires the coordination committee to promote education regarding the availability and use of transportation services, create strategic transportation coordination, five-year plans, and present an annual executive summary to the house and senate transportation committees.

This bill requires that, prior to issuing any grant or making an expenditure for transportation services in Tennessee, the state entity with authority to issue the grant or expenditure must first coordinate with the coordination committee and report the amount of the grant or expenditure to the department of transportation's division of multimodal resources.

This bill requires that, prior to expending any funds under a direct or a private grant, the local entity that receives the grant for transportation services must first file a written report with the coordination committee detailing the amount of the grant and purpose.

5. Government Tort Liability

Last year the TML risk pool canceled several large urban systems insurance due to a legal conflict that the Large Urban Systems where not true government entities and did not have protection pursuant to the Tennessee Governmental Tort Liability Act found at Tenn. Code Ann. 29-20-101 et seq.
Action:

It seems that the problem for the large urban transportation systems has dissolved somewhat due to recent court actions and favorable private insurance rates.  After discussing the bill in depth with the Trial Lawyers Association they would have had to oppose the bill, almost ensuring non-passage.  This is an ongoing situation that TPTA needs to address with its members.
*SB 1430 by *Stanley. (HB 1678 by *Harwell.) 

Tort Liability and Reform - As introduced, provides immunity from liability for nongovernmental independent contractors or other persons contracting to perform function of public transportation authority. - Amends TCA Title 7, Chapter 56, Part 1 and Title 29, Chapter 20, Part 1. 

Fiscal Summary:
Other Fiscal Impact - Extending tort liability limits to additional entities may result in a decrease in state and local government expenditures due to lower contract costs for the Authority. The amount of any decrease is difficult to quantify because of the varied size of contracts, different liability standards applicable to different projects, and the projection of the cost of contracts in the absence and in the presence of this bill. 

Bill Summary:
This bill grants immunity under the Tennessee Governmental Tort Liability Act to nongovernmental independent contractors or other persons who enter into any agreements for and provide: transportation or transit services; transportation or transit facility or infrastructure construction or maintenance; operation, maintenance, or usage of transit facilities or services or equipment; and construction, maintenance or usage of rights-of-way with or for any public transportation authority. 

In performing or providing these services, facilities or functions the non-governmental independent contractors or other persons are deemed to be the functional equivalent of a transportation authority. A party to the agreement would have limited tort exposure under the Act as long as the party was acting within the scope of work and during the normal course of work of the contract or agreement when the accident occurred.


6. Increase the Penalty of Assault for a Bus Driver While on Duty: 

Action:

The proposal to increase the Penalty for Assault on Bus Operators (SB 612 / HB 707) also contained a fiscal note and has been stalled due to the cost, but another bill that we worked with the Union folks and passed.  We worked with them to make the bill fiscally natural (HB 1541).

The bill that mandated that a union member be on a transit board (SB 1117) was operationally killed and placed in General Subcommittee in the Senate.  After talking to the Sponsor and the Union’s they agreed they would not push the bill if we helped them with the assault on Bus Operator Bill.  The bill passed the legislature on 5/28/09.

Detailed summary for the bus operator assault bill—in order to understand the bill a lot of the analysis is what the current law is.

Assault:

Currently there is not a specific offense for assaulting a bus operator.  Also, currently if there was an assault on a bus operator the person committing the assault would have to be charged with an assault (TCA 39-13-101).  An assault is a Class A misdemeanor if the person committing the assault:

1. Intentionally, knowingly, or recklessly causes bodily injury to another

2. Intentionally or knowingly causes another to reasonably fear imminent bodily injury

A class A misdemeanor is punishment that can’t exceed 11 months and 29 days in jail and can’t exceed a fine of $2,500.  An assault can be a class B misdemeanor if the assault is done intentionally or knowingly causes physical contact with another and a reasonable person would regard the contact as extremely offensive or provocative.  A class B misdemeanor is punishment that can’t exceed 6 months and can’t exceed $500.

The problem has been that the judges and DA’s have pleaded down on general assault cases including assaults on bus drivers.  The argument that we have been using is that when you attach a bus driver that is fulfilling their job and assault on that bus driver also puts everyone that is on the bus in danger and the penalty should be increased.

Aggravated Assault:

Currently, a person commits aggravated assault when (TCA 39-13-102):

1. Intentionally or knowingly commits an assault as defined in TCA 39-13-101 and

a. Causes serious bodily injury to another; or

b. Uses or displays a deadly weapon

In general an aggravated assault is a class d felony, which is not less than 2 years and not more than 12 years of jail time and the jury may asses a fine not to exceed $5,000.

HB 1541:

The bill is really only a rewrite of the current code and the only section that is added was a new (d) section (amendment #1) which is an aggravated assault specific to police, fireman, and transit operators is a class A misdemeanor.  A judge would not be able to plead down as easy if it is a specific offense.  A DA could also charge the person committing the assault or aggravated assault under those general assault offenses.

This was the only thing that we could pass this year, because any increase in the penalty would put a fiscal note on the bill because of the extra incarceration expense to the state and with the state budget in such bad shape any fiscal impact would get stuck in the house budget subcommittee.  

Additional Comments:
A Class A is the highest misdemeanor and the reason it could not be increased to a felony is it would put a fiscal note on the bill.  An assault grows to a felony level if you meet one of the aggravated assault definitions that I explained above.  The main difference if the bill passes is that an attack on a bus driver is considered an aggravated assault, but with the same punishment of an assault (class A misdemeanor.  We will have to address this when the state gets more money.
7. Prohibition to Transfer Transportation Fund to General Fund
Action:

HB 1311 passed and was assigned Public Chapter 197.  This was a recommendation that came out of the Joint Transportation Study Committee that TPTA supported and helped pass.
*HB 1311 by *Harmon, Harwell, Hardaway, Maggart, Lollar, Campfield, Lynn, Swafford, Sargent, Weaver, Todd, Hensley, Eldridge, Brooks K, Ferguson, Moore, Dean, Rich, Johnson C, Niceley, Bell, Haynes, McManus, Faulkner. (SB 1309 by *Tracy, Norris, Black.) 

Transportation, Dept. of - As enacted, removes department of finance and administration's authority to transfer funds from the highway fund. - Amends TCA Section 4-3-1016 and Title 54, Chapter 2, Part 1. 

Fiscal Summary

(CORRECTED) Increase State Revenue - $1,100,000/Highway Fund Decrease State Revenue - $1,100,000/General Fund Other Fiscal Impact - In future years when shortfalls exist, transfers from other state funds, reserve accounts, or programs would be required for year-end closings in lieu of any transfers that would have otherwise been made from transportation funds, transportation reserves, or the Highway Fund. 

Bill Summary

Present law authorizes the department of finance and administration to transfer funds from the highway fund or similar department of transportation funds to the state general fund. This bill:

(1) Removes this authorization; and
(2) Requires that all funds allocated to the department of transportation be placed in a separate account in the custody of the state treasurer, to be known as the "department of transportation state highway fund" or "highway fund."

ON APRIL 16, 2009, THE HOUSE ADOPTED AMENDMENT #1 AND PASSED HOUSE BILL 1311, AS AMENDED.

AMENDMENT #1 clarifies that this bill will not prohibit the commissioner of finance and administration from transferring from highway user tax revenues allocated to the highway fund an amount sufficient to administer the Kerosene and Motor Fuels Quality Inspection Act of 1989 as required pursuant to present law.
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